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necessary to the keeping of the canal in a safe and navigable con- 
dition, and that if these funds are taken from the control of the 
managers, an irreparable mischief and loss must inevitably follow. 

The defendants have demurred to this bill, and for the reasons 
assigned, ask that it may be dismissed. 

Without examining the merits of the bill or determining what 
the ultimate issue between the parties may be, or deciding upon the 
jurisdiction and power of the court in the matters involved, it is 
enough for the present to say, that the company have the most full, 
ample and complete remedy in the proceedings instituted in the 
attachments — to an extent, perhaps, greater than it could have 
under the bill if it went on to a final hearing on answer and testi- 
mony. If I had any doubts of this, the action of the court might 
be different from what it now is. But, as the issuing of executions 
on judgments obtained, can in no sense be said to be contrary to 
law, when the record itself presents nothing to forbid it, it would 
be an assumption of power, which none but a chancellor of un- 
limited jurisdiction can exercise, to arrest the creditors in the use 
of the remedies to secure the fruition of what they claim to be their 
dues, by laying upon them the strong arm of the court. This is 
never to be done except where all other sources of redress at law 
are cut short, or the mischief sought to be prevented would be 
wholly irreparable. 

For these reasons the demurrer is sustained, and the injunction 
prayed for denied. 



In the Supreme Court of Pennsylvania, January, 1857. 

CAMPBELL AMD PHARO'S APPEAL. 

siner's APPEAL. 

1. It seems, that where land is sold under an executory contract, liens against the 
equitable estate of the vendee will be postponed to a purchase money mortgage 
executed on the subsequent conveyance of the legal estate, though that mortgage 
be not recorded within sixty days : and though it be made to a third person, and 
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not to the vendor ; provided it be given as a part of the same transaction, and, 
in fact, to secure the purchase money. Foster's Appeal, 3 Barr, 79, semble 
overruled. 

2. The vendee of a lot of ground under a parol contract entered into possession 
before payment of the purchase money, and erected a building. Afterwards, by 
an arrangement between the vendor and the owner of the equitable estate, a con- 
veyance was made to the latter, who, at the same time and as part of the same 
transaction, executed a mortgage of the premises to a third person, to secure the 
purchase money, which was advanced by him to the vendor. The mortgagee 
had no notice, actual or constructive, of the previous existence of the equitable 
estate ; and the building was then completed, but not occupied. The mortgage 
was not recorded within sixty days after its apparent date, though it was so on 
the day of its actual delivery. The premises being afterwards sold under the 
mortgage, it was held that tie mortgagee was entitled, on distribution of the 
proceeds of sale, to priority over mechanic's liens for work and materials employed 
in the erection of the building, though it was alleged that the holders of these 
liens had abstained from bidding at the sale, so as to protect themselves, under 
the belief that the date of the mortgage was its true date, and that it had, there- 
fore, lost its lien. 

3. Whether in such case, if the mortgage be given to secure a larger amount than 
the purchase money, the mortgagee, even though ignorant of this fact, could 
claim priority over the mechanic's liens for more than the actnal amount of the 
purchase money, quart. 

These were appeals from a decree of the District Court of the 
city and county of Philadelphia, distributing the proceeds of sale of 
a messuage and lot of ground in the city of Philadelphia, under a 
writ of levari facias. Both appeals involved the same questions, 
and were argued together and decided at the same time. 

The facts of the case were as follows : 

In the early part of the year 1853, Eli H. Eldridge being then 
the owner of the lot of ground in question, agreed verbally to sell it 
to one Robert Q. Gibbon for six hundred and fifty dollars, to be 
either paid in cash or by Gibbon paying off a mortgage, which 
covered both this and an adjoining lot belonging to Eldridge ; the 
title to be made when these stipulations were complied with. Gib- 
bon took possession at once, and began the erection of a building, 
which be planted partly on this lot and partly on an adjoining lot 
belonging to his mother, Mary M. Gibbon. 
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In the month of October, 1853, a difficulty arose between Eld- 
ridge and Gibbon, on account of the latter having failed to pay 
the purchase money, which was settled by an agreement that Mrs. 
Gibbon should take the title to the lot, and give a mortgage for 
the purchase money, which mortgage should be sold, and Eldridge 
paid out of the proceeds. In pursuance of this understanding, a 
loan was negotiated with Weldon & Tomlinson, but the amount bor- 
rowed was made somewhat greater than the actual purchase money, 
for the convenience of the vendee. A deed for the messuage and 
lot was then made to Mrs. Gibbon, which bore date the 2d of 
November, 1853, and recited a consideration of five dollars ; and a 
mortgage was executed by her to Weldon & Tomlinson, bearing the 
same date, and professing on its face to be for the consideration 
money of the premises. This mortgage was recorded on the 6th of 
January, 1854. The amount secured thereby was eight hundred 
and fifty dollars. 

At the time the conveyance was made to Mrs. Gibbon, the build- 
ing was subject to certain mechanics' liens for work and materials 
done and furnished by the appellants, among others, in and about 
its erection and construction, under contracts with Gibbon. 

Weldon & Tomlinson subsequently sued out the mortgage, and 
the premises were sold at sheriff's sale, and the proceeds referred 
to an auditor for distribution. The fund in court proved insufficient 
for the discharge of all the liens against the premises, being only 
$405 84, and it became necessary, therefore, to determine the 
question of priority as between the mortgage and the mechanics' 
liens. Before the auditor, it was asserted as matter of fact, on the 
one hand, that the date of the mortgage was not its true date, but 
that it had been actually executed within sixty days of its record ; x 
and on the other hand, that Campbell & Pharo, shortly before the 
sale, had examined the record of the mortgage, and, being led by 

1 By the Pennsylvania act of 28 March, 1820, Bright. Dig. 231, it is enacted that 
no mortgage shall be a lien until it shall have been recorded or left for record ; but 
it is thereby provided " that no mortgage given for the purchase money of the land 
so mortgaged, shall be affected by the passage of this act, if the same be recorded 
within sixty days from the execution thereof." 

48 
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the date to suppose that it had lost its lien as a purchase money 
mortgage, had abstained from bidding at the sale an amount neces- 
sary to protect themselves on the opposite view. In order to deter- 
mine these facts, issues were directed, which, coming on to be tried 
by a jury, a verdict was rendered in the following terms : 

" 1. The jury find that the mortgage was recorded within sixty 
days after the execution thereof. 

" 2. That the said mortgage was executed by Mary M. Gibbon to 
Weldon & Tomlinson direct, for the purpose and intention of pro- 
viding the purchase money for the premises, to be paid to Eli H. 
Eldridge, the vendor, and that he was a party to said arrangement, 
and approved the same. 

" 3. That one of the plaintiffs, Messrs. Campbell & Pharo, being 
lien creditors, did examine the record of the mortgage, and learn 
therefrom that the said mortgage appeared to have been recorded 
after more than sixty days elapsed, and thereupon and in conse- 
quence was deceived as to the priority of the claim, from the date of 
the mortgage. 

"4. That the equitable estate of E. Q. Gibbon was transferred 
to his mother, Mary M. Gibbon, at and about the 1st day of Octo- 
ber or 1st of November, 1853." 

The matter was thereupon again referred to the auditor, who 
reported the facts above stated, and in addition, that the amount of 
the purchase money, with interest actually due at the time of the 
mortgage, was $636, but that it was represented to Weldon & Tom- 
linson as a purchase money mortgage, and that they had no notice 
that it was for a larger amount than the price of the lot. The 
auditor further reported that Weldon & Tomlinson had no notice of 
any equitable estate in the lot in Eobert Q. Gibbon or in Mary M. 
Gibbon, prior to the execution of the deed from Eldridge to the 
latter, or of any liens having attached thereto, unless such notice 
might be presumed in law from the fact that Robert Q. Gibbon had 
erected a building on the lot ; and that it did not appear that either 
he or his mother had actually used and occupied the building prior 
to or at the time of the execution of the mortgage. 
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On these facts, the auditor awarded the whole fund to the mort- 
gagees, it being insufficient to satisfy their claim in full, on the 
ground of priority of lien, and farther decided, that the issue in 
relation to Campbell & Pharo having been deceived as to the true 
date of the mortgage, was an immaterial one, and the verdict thereon 
to be disregarded. 

The case coming to be heard, upon exceptions to the auditor's 
report, the District Court confirmed the report, and decreed the 
fund to the mortgagees. 

The opinion of that court was delivered by 

Hare, J. — The fund in dispute, arises from the sale of a house and 
lot, under a mortgage executed by Mary M. Gibbon, to Weldon & 
Tomlinson. The claimants on one side are the mortgagees, who have 
an undisputed legal title, founded on a conveyance made by Eli H. 
Eldridge to the mortgagor, on the day that the mortgage was exe- 
cuted ; and on the other, certain lien creditors, by whom the house was 
erected, under contracts made prior to the conveyance, with one R. 
Q. Gibbon, at a time when the latter had nothing in the land but 
an equitable interest, arising under oral contract of sale made with 
Eldridge, from whom both sides deduce their title. The act of 
April 28th, 1840, expressly restricts the operation of liens, filed 
for work done or materials furnished for the erection or construction 
of buildings, to the estate of the person in possession of the land at 
the time, or at whose instance the same is erected ; but the lien 
creditors seek to escape from its operation on the ground, that as 
R. Q. Gibbon transferred his estate to Mary M. Gibbon before she 
acquired the legal title, it merged in her prior equitable interest, 
and thus became subject to all encumbrances which were binding 
on the latter. 

Properly speaking, merger cannot be predicated of the union 
of a legal and equitable right to the same land, for when the legal 
and equitable titles unite, the former ordinarily becomes super- 
fluous, and will only survive when and so far as its distinct existence 
may be necessary to subserve those purposes for which it was origi- 
nally recognized or created. Preston on Merger, 327-341. For 
when such a union occurs, equity yields to and follows the law, 
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unless there are special circumstances of notice, or of payment of 
value on one side, and want of it on the other, which make it inequi- 
table that the law should prevail ; Goodright vs. Wells, Douglas, 
ST1 ; 3 Vesey 339 ; Wade vs. Paget, 1 Brown Ch. 3G3 ; Philips 
vs. Brydges, 3 Vesey, 126 ; Preston on Merger, 315 ; James vs. 
Morey, 2 Cowen, 246, 259, 313, 318 ; Doton vs. Eussell, 7 Cowen, 
147. Thus the equitable estate will not be kept alive in favor of 
heirs ex parte materna, for the purpose of preventing those on the 
paternal side from taking the land by virtue of their superior right 
to the legal title ; (G-oodrigM vs. Wells) because both are mere volun- 
teers, and one can show no better equity than the other. Hence, in 
order to postpone the mortgagees who have the legal title, to the 
lien creditors, whose claims attached to the equity before both estates 
united, it must appear that the position of things is such as to require 
the intervention of chancery, in favor of the one and against the 
other. Had the land remained in the hands of Mary M. Gibbon, 
the estate which she derived from her son would have been unques- 
tionably chargeable with liens of which she had full notice, and 
could not have been freed from them, by the subsequent conveyance 
made to her by Eldridge ; Ritchter vs. Selin, 8 S. & R. 425. But 
the execution of the mortgage to Weldon k Tomlinson, introduced 
a new element into the transaction, by giving birth to the rights, 
which belong to purchasers for value, and rendering the contest one 
between the holders of an undisputed legal title, deduced regularly 
of record, and claimants whose right rises no higher than an unre- 
corded equity on the other. 

This statement of the question is sufficient to show, that the title 
of the mortgagees must prevail, unless they had notice of the equity 
at or before the period at which the mortgage was executed ; for 
nothing is better settled, than that equity, far from disturbing a 
bona fide purchaser, will assist him in maintaining those rights against 
all comers, which he has acquired in good faith, and may conse- 
quently retain with a safe conscience. This is emphatically true, in 
cases like the present, where the estate of the purchaser is fortified 
by the record, while that of those who assail it, depends wholly on 
transactions in pais, and evidenced by parol, and thus enables him 
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to rely on the wise and salutary enactments, which require that the 
title to land shall he duly recorded, for the protection of buyers, 
and to give simplicity and safety to the transfer of real estate. The 
value of these statutes to the whole community is immense, and no 
man should be deprived of his share in the benefit, without sufficient 
proof that he has forfeited his claim to protection, by buying with 
notice derived from private sources, of that which he could not learn 
through the more appropiate means of the public offices of the proper 
county. 

Notice, though sometimes a mixed question of law and fact, is 
always, when the facts are proved or undisputed, a question of law ; 
and the question whether the mortgagees had notice is set at rest by 
the report of the auditor, who finds " that Weldon and Tomlinson 
had no notice of any equitable estate in the said lot in Robert Q. 
Gibbon or in Mary M. Gibbon, prior to the execution of the deed 
from Eldridge to Mary M. Gibbon, nor of any lien having attached 
on the same, unless such notice may be presumed in law from the 
fact of Robert Q. Gibbon's having erected a building on the said lot." 
And he goes on to add, that " it does not appear that either Robert 
Q. Gibbon or Mary M. Gibbon ever actually used or occupied the 
lot prior to or at the time of the execution of the mortgage." 
As the report of an auditor is conclusive on all matters of fact, 
unless the circumstances thus found show notice, we are bound 
to presume that it was not given, and it would seem plain, that 
no such construction can be put upon them. The only conclusion, 
which can be fairly deduced from the existence of a newly built 
house, on land offereed for sale, or comprised in a deed or con- 
veyance, is that it may be subject to liens, which may bind the 
estate of the vendor : it has no tendency to show that the equi- 
table interest has been severed from the legal, and is outstanding in 
the hands of other persons. The proper mode of ascertaining 
whether such liens exist is the judgment index under the name of the 
owner as the record shows him ; and if a search duly made there 
negatives their existence, it need not be prosecuted elsewhere, 
because there is no mode in which it can be prosecuted effectually. 
Common sense has long since established that nothing can be 
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effectual as notice which will not, if followed up, end in knowledge. 
Hence no better criterion can be given, for determining whether 
the title of a purchaser should be made to yield to antecedent 
equities, than an inquiry whether he had the means of discovering 
their existence, and whether the purchase was one which he would 
have been taught to avoid, by a competent knowledge of the law, 
and the exercise of due diligence in discovering the facts, in subor- 
dination to the usual course of business. 

In the present instance, the best and most careful legal adviser 
would have limited his inquiries to the title of Eldridge, as set forth 
of record, down to the conveyance to Mary M. Gibbon, and would 
have rested content in the belief, that as it was wholly unexcep- 
tionable when it came from his hands to hers and was mortgaged 
by her immediately upon the receipt of the deed from him, the 
mortgagees might advance their money in safety on the faith of the 
record. The possession of the property was, so far as appears, 
consistent with the record, for the building would seem to have been 
wholly vacant, at the period when the title passed from Eldridge to 
Mary M. Gibbon, and vested under her mortgage in Weldon and 
Tomlinson. To make possession notice, its nature and existence 
must be proved and not left to presumption. 

Had R. Q. Gibbon been actually engaged in erecting the build- 
ing when the mortgage was executed, a question might have arisen, 
whether the mortgagees were not bound to take notice, that he was 
acting under a contract of sale, and not merely as a builder or con- 
tractor ; although an equivocal or doubtful possession can never he 
held to operate as notice without the risk of doing the most flagrant 
injustice. But the house was finished and his possession at an end 
some time before the conveyance by Eldridge, which is the source of 
the plaintiff's title, who could only infer from seeing a new building 
on the premises, and finding no liens outstanding against the holder 
of the record title, that he had erected the building and paid for it. 
It may indeed be said that an inquiry of Mary M. Gibbon or Eld- 
ridge, would have revealed the truth ; but this necessarily involves 
the asumption that the truth would have been spoken had such an 
inquiry been made. Were purchasers bound to quit the safe guid- 
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ance of the record for the purpose of prosecuting inquiries elsewhere, 
and presumed to have known that which others might or would have 
told them, there would he no reason for stopping short of the pre- 
sumption that they knew everything which was or might have been 
known to the vendor ; which would render the purchase of real 
estate one of those dangers which wise men would encounter as 
seldom as possible. In every point of view, therefore, the title of 
the mortgagees should be held free from equities growing out of 
antecedent transactions to which they were strangers at the time, 
and which so far as we know, were never diselosed to them sub- 
sequently, and we consequently dismiss the exceptions to the aud- 
itor's report, which are all founded on a different and opposite view 
of the law. 

I have said nothing hitherto of the case of Foster's Appeal, 3 Barr, 
79, in which a judgment against a prior equitable interest, arising 
out of a contract of sale, was held not only to bind the legal title on 
its subsequent acquisition by the vendee, but to follow it into the 
hands of a subsequent mortgagee, who was not shown to have had 
notice of the existence of the equity ; chiefly as it would seem, be- 
cause the mortgage was not recorded within the period fixed by the 
recording acts. But it is so clear that a purchaser, who traces the 
title to land from its source down to the moment when he takes his 
deed, without finding anything on the records of the county to warn 
him that there is aught to impede the course of the stream, cannot 
be deprived of the benefit of his purchase, without proof that he 
received that information from other quarters which he could not 
find in the manner provided by law, that we are compelled to pre- 
sume either that notice was proved or conceded at the trial, and 
omitted in the report, or, what seems more likely, that the necessity 
for notice was overlooked by the counsel in the cause, and the ques- 
tion whether it was necessary not raised or argued before the court. 
It is very plain that the judgment itself did not operate as notice, 
for no man is bound to continue the search for judgments farther 
back than the record shows the title to have been in the hands of 
him against whom the search is made, nor could any effect have 
been due to the possession of the vendor antecedently to the period 
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at -which he received his deed, because it is enough that possession 
be consistent with the title at the time when it is conveyed, and it 
would be at once dangerous and useless to require an examination 
into the nature or character of prior possessions. 

The Supreme Court of Pennsylvania has repeatedly held that 
the true way to view questions arising between legal and equitable 
rights or titles, is to suppose a bill filed by those who claim the 
equity against those who hold by virtue of the law. Had this course 
been taken in Foster's Appeal, it would have been seen that although 
the judgment creditor had a better right to the legal title than the 
vendee, and might consequently subject it to an execution, which 
would have bound both the law and the equity ; yet that this right 
was liable to be defeated by a bona fide sale or mortgage, without 
notice of the equity, and that the failure of the purchaser to record 
his deed or mortgage could not subject him to the lien of the prior 
judgment, although it might have been fatal had a sale been made 
to a purchaser without notice under the judgment. It is true, that 
the lien of a mortgage dates from its record, but this is only true 
as between incumbrances binding the same right or title ; and it 
cannot be supposed that a failure to record a mortgage of the legal 
title will postpone it to a prior or subsequent mortgage of an 
equity which is undisclosed at the time when the legal title is mort- 
gaged. But if this were not so, still the worst which can result 
from delay in recording a mortgage under any circumstances, is to 
shut it out from all prior operation, and make it take effect as if it 
had been executed and delivered on the day that it is recorded. 
Hence, a mortgagee can never be prejudiced by his want of dili- 
gence in putting the mortgage on record, unless the estate of the 
mortgagor undergoes some alteration in the interval of such a nature 
as to render a new mortgage ineffectual. In Foster's appeal, and 
in the case now before us, no change occurred of any description, 
and a conveyance to a purchaser would have passed precisely the 
same title, when the mortgage was recorded, as when it was origi- 
nally executed. 

There still remains another view of the question, which I mention 
because it had much weight with the court, and would seem to be 
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conclusive, in connection with the reasons already stated. At all 
times, and under any possible view of the law, the claim of the lien 
creditors was subject to the legal estate of Eldridge, and consequently 
to his right to the purchase money, for which it remained in his 
hands as a security. Had, therefore, all the facts been known, and 
the fullest notice given, Eldridge might have mortgaged the title 
thus held to Weldon & Tomlinson, to the extent of the value for 
which he held it, nor would such a step on his part have curtailed 
or in any way prejudiced those claiming the equity. 

And it would seem sufficiently plain, that if this could be done 
by a direct transfer, it might equally be effected through the medium 
of a conveyance to Mary M. Gibbon, and an immediate assignment 
by her to Weldon & Tomlinson, who would thus only acquire what 
the lien creditors had no right to have, and what the other parties 
to the transaction might consequently part with. Such a convey- 
ance and assignment were made in the present instance, and the 
jury to whom the question was submitted have found that the whole 
was one transaction. 

It has already been shown that an equity will disappear in the 
legal title, unless the intention of the holder or the exigencies of 
justice interpose and thus keep it separate. Here the requirements 
of justice and the meaning of the parties both require that the 
holders of the legal title, and those claiming under them, should 
have that priority, to the extent of the unpaid purchase money, 
which its retention at the time of the sale conferred on the vendor, 
and which creditors claiming under the vendee, and acting solely on 
the faith of his imperfect estate, have no right to dispute. Hence, 
as the fund in court falls short of the price of the land, there can be 
no doubt as to the proper mode of application. In every point of 
yiew, therefore, we think that no equity has been shown of a nature 
to control the use now made of the legal title, and we consequently 
award the fund to the mortgagees, to whom it was transferred by 
the mortgage. 
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From this decree Campbell & Pharo, and John H. Siner & Co., 
claimants, upon mechanics' liens, respectively appealed. 

Briggs, for the appellants. 

The fund here should have been awarded to the lien creditors, in 
preference to the mortgagees. The taking possession of the lot by 
Gibbon, and his making improvements thereon, put in him an un- 
questionable equitable estate : Pugh vs. Good, 3 Watts & S. 56 ; 
Lee vs. Lee, 9 Barr, 169 ; Reed vs. Reed, 2 Jones, 117 ; Moore 
vs. Small, 7 Harris, 461 ; which was subject to the liens. Thomas 
vs. Simpson, 8 Barr, 69 ; Riche vs. Lelia, 8 S. & R. 425 ; 12 Id. 
12 ; 3 Binn. 4. This estate so encumbered was transferred to 
Mary H. Gibbon, and when the legal and equitable title became 
vested in her, the liens instantly attached to the legal estate. 
Lynch vs. Dearth, 2 Penn. R. 101 ; Foster's Appeal, 3 Barr, 79 ; 
Lynn vs. McGuffey, 4 Barr, 128; Watts vs. Steel, 1 Binn. 386. 
The case of Chiekering vs. Lovejoy, 13 Mass. 51, relied upon on 
the other side, does not apply, for no interest was ever in the party 
who is supposed to occupy there the position of Mrs. Gibbon here. 
In this case, the conveyance to her, by the vendor, and the mort- 
gage by her to a stranger, constituted two separate transactions. 
She had a clear and distinct interest, and the dealing of the mort- 
gagee was with that, as is shown by the fact that the mortgage was 
for considerably more than the price of the land. Eldridge might, 
indeed, have assigned his title to the mortgagees, but that was not 
done or intended to be done. 

This cannot be, as was assumed below, a purchase money mort- 
gage, for that involves the reservation of an interest in the land 
conveyed by the vendor. Here Weldon & Tomlinson had no pre- 
vious title to or interest in the land. Nor was it a continuation of 
the vendor's lien, for there was no express assignment of that ; and 
such a lien cannot subsist after the execution of the deed. But 
even if it can be considered as a purchase money mortgage, it has 
lost its priority by not having been recorded within sixty days, as 
required by the Act of 1820. Brightly, Purd. 231, sec. 83. 
Foster s Appeal, 8 Barr, 79, is an express decision on this point. 



CAMPBELLS AND PHARO'S APPEAL. 763 

It is true that it is found by the auditor that the mortgage was 
recorded in sixty days from its actual execution; but as regards 
strangers, the date of the deed must be taken as conclusive, other- 
wise the record would tend rather to mislead than enlighten. Here 
the verdict of the jury establishes that Campbell & Pharo were 
actually deceived into a change of their position, by this false 
date. Hence the mortgagees are equitably estopped from contra- 
dicting the record on this point. Comm. vs. Moltz, 10 Barr, 530 ; 
Pickard vs. Sears, 6 Ad. & E. 469, 1 Greenleaf Ev. § 207. 

Upon the question of notice, Gibbon was in possession at the 
time of the execution of the mortgage, and this was notice of the 
equitable estate. The building was a new one, and that was suffi- 
cient to have put the mortgagees upon inquiry as to liens. The 
appellants were in no default on their part, for they filed their 
claims within the proper time, and against the proper building and 
the proper parties. 

Cuyler, contra. 

The appellees have the superior equity. They claim on a mort- 
gage created at the instant the title was conveyed, which represents 
the unpaid purchase money. The liens were only on an equitable 
estate, which was subject to this very purchase money, and of which 
the mortgagees had no knowledge or means of knowledge. The 
building was unoccupied, and the possession therefore consistent 
with the record title. The Act of 1840 (Brightly Dig. 581) ex- 
pressly provides that a mechanic's lien " shall not extend to any 
other or greater estate in the ground on which any building may be 
erected, than that of the person or persons in possession at the time 
of commencing the said building, and at whose instance the same is 
erected." True, it is held under this act that a lien in an equitable 
estate attaches itself to the subsequently acquired legal estate, as a 
judgment does. Lyon vs. MeGfuffey, 4 Barr, 126. But here the 
legal estate was acquired by a purchaser without notice, who may 
in conscience retain it, and thus prevent a merger. The lien 
creditors have no peculiar equity ; they furnished their materials on 
the faith of the equitable estate only, and that was subject to the 
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the payment of this purchase money. Why should the court assist 
them to get that which was no part of their security ? Eldridge 
could have mortgaged directly to the appellees, to the extent of the 
unpaid purchase money, and in so doing would have worked no 
prejudice to the holder of the equitable estate. What difference can 
there be if he convey, and the grantee mortgages? Lynch vs. 
Dearth is not in point here, because there the deed and mortgage 
were not executed under the same contract; and ChicTcering vs. 
Lovejoy, 13 Mass. 51, Holbrook vs. Finney, 4 Id. 569, were there 
distinguished on that very ground, which they possess in common 
with the present. Love vs. Jones, 4 Watts & Serg. 465, is a 
strong authority in our favor ; and this case, as well as Lyon vs. 
McGuffey, show that where the delivery of the deed and the crea- 
tion of the circumstance are parts of one and the same transaction, 
the law does not give priority to charges of earlier date, obtained 
against the equitable estate. 

The opinion of the court was delivered by 

Lewis, C. J. — The mechanics and material men furnished their 
work and materials, in this case, entirely on the credit of the equita- 
ble estate then in Robert Q. Gibbon. They had neither an equitable 
nor legal right to anything beyond that estate, and they were as 
much bound to stand aside in favor of the vendor's claim for the 
purchase money, supported as it was by the legal estate, as Gibbon 
imself was. 

But it is supposed by their counsel, that there was a door left 
open by means of which they might enter upon the legal estate, 
after it was conveyed to Mary M. Gibbon, and before she executed 
the mortgage for the purchase money. But, unfortunately for 
their enterprise, there was no interval of time between the delivery 
of the deed and the mortgage. They were executed at the same 
time, and are to be taken as a single transaction. It is true that 
the deed came from Eldridge to Mary M. Gibbon, and the mortgage 
was from Mary M. Gibbon to Weldon & Tomlinson. But the 
mortgage was given to provide for the purchase money, under an 
arrangement made by the mortgagor, the vendor and the mort- 
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gagees. The material circumstance in the case is, that the money 
■was advanced by Weldon & Tomlinson, on the faith of this arrange- 
ment, and under a representation that the mortgage was for the 
purchase money. The whole transaction shows that there was no 
intention whatever to permit Mary M. Gibbon to acquire the legal 
estate for an instant discharge of the purchase money, and the acts 
of the parties show that they carried out their intention. 

It is true that the mortgage is not valid against the mechanic's 
liens, for anything more than the purchase money; but the pro- 
ceeds in court will not satisfy even that amount. 

Where mechanics' liens are entered against an equitable estate, 
their value depends upon that estate, and they survive or perish 
with it. When that estate is founded upon a contract of purchase, 
every partial payment increases the security of the liens. Even if 
the money be borrowed for the purpose, the lender gains no priority 
over the prior liens en the equitable estate, unless he advanced his 
money upon a contract with the holder of the legal estate, and on 
the security of that estate. Lynch v. Dearth, 2 P. Rep. 101, was 
the case of money loaned 'without any contract with the holder of 
the legal estate. In that case, the prior hens 'were preferred to a 
mortgage given for the money borrowed to pay the vendor. Lyon 
vs. McQuffey, 4 Barr, 126, was a case where there was an interval 
of seventeen days between the conveyance of the legal estate and 
the entry of judgment for the purchase money. After such a long 
interval it was impossible to say that the delivery of the deed and 
the entry of the judgment were one transaction, and if followed that 
the liens on the equitable estate gained a priority over the judgment 
for the purchase money. 

The case now before us differs from both the cases cited. It dif- 
fers from the last in the material circumstance that the delivery of 
the deed and the execution of the mortgage took place at the same 
time, and were one transaction. It differs from the first in the still 
more important particular, that the money was not advanced on 
the credit of the equitable estate at all, but distinctly upon the 
security of a mortgage upon the legal estate, for the purchase 
money, under a contract with the vendor himself. The deed was 
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made for the purpose of enabling the vendee to execute this mort- 
gage, and not for the purpose of uniting the legal and equitable 
estate so as to give a priority to the liens on the latter. Such a 
union, whether it be called merger or extinguishment, never takes 
place against the intention of the parties, where that intention is 
manifested, and where equity requires that the distinction should 
be presented. 

The mortgagees are therefore entitled to the fund in court. 

Decree affirmed. 

[Note. — The foregoing case was omitted from the reports of the period, and is of 
sufficient importance to require publication elsewhere. It will be observed that the 
court seem of the opinion, that in the particular case the mortgagees would have been 
entitled to claim against the fund for the amount of the purchase money due by the 
vendee, though this was not necessary to the decision of the case. It is submitted 
that there is some misapprehension as to this. Certainly the mortgagee of a legal 
title, who has no notice of any equitable estate, may hold his lien to its full extent, 
though it may exceed the amount of the unpaid purchase money. If this be so, 
what difference can it make if the mortgage be actually called a purchase money 
mortgage, unless the mortgagee is aware that the amount secured exceeds the 
unpaid purchase money. This observation is made because the point seems to have 
been taken for granted, perhaps by an oversight. — Eds. Law Regieier.] 
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Annual Digest of the Laws os Pennsylnama, for each of the years 1854, 1855, 
1856, and 1857, namely : From 28th May, 1853, to 28th May, 1858. The whole 
completing Stroud & Brightly's Purdon's Digest to the present date. By Feederick 
C. Brightly, Esq., author of the "Law of Costs," "Equity Jurisprudence," "Laws 
of the United States etc. Philadelphia : Kay & Bro., 19 S. Sixth street, Law 
Booksellers, Publishers and Importers, 1858. 

We have become so accustomed to the use of Mr. Brightly's Digest that 
we now find it an indispensable companion in our daily labors. Each year 
brings us its annual contribution, skilfully digested, neatly printed, suffi- 
ciently annotated, and in a convenient compass as to bulk. Perhaps 
nothing more need be said, than that this publication is in all essential 
particulars like its predecessors. To the profession in this State, an essen- 
tial work, and to the Bar everywhere eminently useful. 



